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Steve Carman Hello, everybody, this is Steve Carman and I’m a member of Husch Blackwell’s 
Energy & Natural Resources industry team.  We’re excited to be talking with 
you today about ways to reduce costs associated with the acquisition and 
disposition of renewable energy projects and create efficiencies throughout the 
transaction.  Joining me today is Tori Sitz.  Tori is also a member of the Energy 
& Natural Resources industry team and she’s the Chairman of the firm’s 
Mergers & Acquisitions Subcommittee.  She focuses her practice on domestic 
and international mergers, acquisitions and joint ventures in the energy 
industry as well as securities and other general corporate matters. 

Before we begin, I’d like to cover a few housekeeping items.  At the bottom of 
your audience console are multiple application icons for your use during the 
program today.  I’d like to take a minute to highlight a few of key icons for you.  
If you have any questions during the program, please submit your questions 
via the question box.  We will try to answer all questions during the program 
today but if a more complete answer is needed or we run out of time, we will 
answer your questions later via email.  We truly welcome and appreciate 
audience participation and encourage you to submit questions. 

There’s also an icon to assist with your viewing preferences.  You can expand 
your slide area by clicking on the maximize icon on the top right of the slide 
area or by dragging the bottom right corner of the slide area.  If you have any 
technical difficulties, please click on the help icon.  It is a question mark and 
provides information regarding common technical issues.  A copy of today’s 
slide deck is available.  In the resource list icon, it looks like a folder at the 
bottom of your screen.  To receive the latest news and legal insights effective 
the energy and natural resources industry, for example, a discussion of 
Friday’s International Trade Commission decision, subscribe to our emerging 
energy insight blog by clicking on the blog icon at the bottom of your screen. 

This program has been approved for California, Colorado, Illinois, Iowa, 
Missouri, Nebraska, Tennessee, Texas and Wisconsin Continuing Legal 
Education credit.  To report your hours in Illinois, Nebraska, Tennessee or 
Texas, click on the CLE which is at the bottom of your screen and complete the 
questions.  A recording of this webcast will be available tomorrow for watching 
and sharing.  Once available, a link to the recording will be emailed to you 
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along with the Certificate of Attendance. 

Okay, so much for introduction.  Let me, uh, let me go ahead and start our, our 
conversation today with a brief overview to get a little context for everybody.  
First of all, this is the 7th, maybe, 9-part installment in our series on cost 
reduction in the renewable industry.  Uh, we, and, and because this is 7 of 9, 
there are points that have been covered in prior presentations and without 
repeating those in detail, I just want to make the observation that we don’t want 
some more important points to become ignored simply because of their 
recurring relevance.  So, to hit on a couple of those today that are worth 
emphasizing as a part of this discussion, I wanted to remind everyone that it is 
always a good idea in these transactions to prioritize the key value drivers in a, 
in a deal.  Every deal is different.  Some deals may have quality of resource 
issues.  You may have a, a, a DNH issue.  You, you may be working on a, on a 
project with different phases.  Those unique characteristics suggest that those 
issues be, be prioritized and given a higher priority than you might otherwise 
give them so that if they lead to irreconcilable problems, you get those 
problems on the table and identified before a significant amount of money has 
been spent.  Similarly, we have talked before in this series about the value of a 
well-organized data site and certainly in the acquisition and disposition context, 
that is a huge value to everybody participating in the process and I encourage 
everyone to be mindful of that, uh, as developer in, in bringing projects together 
and bringing them to market, uh, and, and certainly at any point at which a 
project is being brought to market, it is a huge asset to have a well-organized 
data site.  Third, always be mindful if you are the purchaser, be mindful of the 
next step and what your financing sources might expect to see.  Make sure that 
if you think your financing sources are going to expect to see A, B and C, think 
about getting D also just so you have what I describe as a little bit of elbow 
room in your negotiation of your financing sources.  A final topic that has been 
covered before and warrants repetition is communicate and now I’m going to 
repeat communicate, communicate.  Buyers and sellers, counsel, experts 
brought in having an organized method for common sharing of information and 
communication as issues come up which inevitably they do, is critical to be, to 
being able to move through a transaction in a way that is cost-effective.  All 
right as a closing point, in order to access our prior programs, you can go to 
the Husch Blackwell website, click on Energy & Natural Resources which is 
one of the six business units into which we have, uh, divided ourselves with, 
with industry focus and then click on News and Insights and you will see a 
listing of, uh, of prior information that we have communicated and included 
among the items on that list are the prior webinars in this series.  So, again, if 
you are interested in accessing that information, it is available to you and with 
that, Tori, I will let you take it from here and talk about, uh, the next several 
topics. 

Tori Fitz Thank you, Steve.  Good afternoon, everyone.  I echo Steve’s, um, um, 
comments on the (inaudible) I’m very excited to continue on with this webcast 
series and on this one what we’re gonna do, um, since we’re dealing with 
acquisitions and dispositions of a, of a project, we’ve laid out a hypothetical 
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scenario, uh, that’ll kind of guide some of the issues and some of the 
variations, um, through negotiations, um, of, of a project sale.  Um, the 
hypothetical scenario we’ve laid out is that you’ve got an early-stage developer 
that’s selling a project to a sponsor.  The current status of the project is that it 
is shovel-ready meaning that if the project is prepared for construction, all the 
critical permits have been obtained.  It’s also acquired all the necessary land 
rights.  Uh, and the critical agreements are in place—the PPA, the 
interconnection, and the EPC contracts.  Um, and the sponsor also has 
identified the construction financing.  Um, now one comment on this variations 
on the actual shovel-ready status of the project could impact negotiations, uh, 
and if not represented accurately can lead to additional costs that could be 
avoided.  So, to emphasize Steve’s last point of communicate, communicate, 
communicate, is to ensure that you clearly communicate the actual status of 
the project.  If you don’t have all the permits, um, make sure that your, your, 
both that, your advisors, your lawyers as well as the other side is aware of that 
so that you don’t, um, don’t have to go back and revisit issue.  If you clearly 
communicate the actual status of a project from the get-go, uh, you can start 
negotiating the purchase and sale agreement effectively and allocate risk 
appropriately between the parties and not spend time negotiating issues that 
may or may not be applicable or jumping over issues that you may need to 
come back and revisit, um, later down the, the road because they, they’re 
arising and it, it’s not as shovel-ready as the other side thought.  Uh, a truly 
shovel-ready project obviously is one that’s ready to go, hit the dirt shortly after 
close.  Most likely, you’d be able to issue the notice to proceed and commit to 
the payments under your construction contract shortly after closing.  Um, now 
not all projects are in that stage and not all projects are sold with that stage so 
there are variations, um, but again, the main point on that, the one to take 
away is to just communicate very accurately the current status of the project.  
Uh, and then just to add onto something Steve said—as you’re moving through 
the development stage keep that documentation and organized data site or 
some type of system because you’re gonna have to pull it out to, you know, to 
support the position of how, you know, what, what permits you have, where are 
your land rights, all of those things that are gonna drive kind of the status of 
your project and exactly how shovel-ready you are. 

Now, in connection with the purchase and sale agreement, obviously, the, the 
key is to there is to negotiations of that agreement are really a method to 
allocate risk between the parties and just like any M&A deal, you’re gonna 
have heavy, heavily negotiated terms, um, and these aren’t that uncommon in, 
in a renewable energy project versus any other project but there’s nuances to 
each one of these that are applicable to wind and solar deals.  Um, you’re, 
we’re gonna address the purchase price structure (inaudible), closing 
adjustments, reps and warranties, covenants, closing conditions and 
indemnifications.  And, again, you’re usually looking for that balance to not only 
allocate risks between the parties as to who’s gonna have to bear the burden 
of the risks or particular issue and then, but also to align the interests of the 
parties to ensure that the ultimate goal which is, you know, the same goal for 
both parties is that that project gets to construction and ultimately to 
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commercial operations. 

First issue is the purchase price structure.  Um, obviously, this is one of the 
first issues that’s generally discussed and negotiated between the parties.  Uh, 
essentially, that is based on, you know, determin—you know, what is the 
current value of the project.  What is the sponsor going to be willing to pay for 
this project.  Um and this again ties to my first point, you know, exact—how 
shovel-ready is this project, how far along in the development spectrum is it.  
Um, you’re typically gonna see in a renewable energy project which is different 
than it’s, you know, uh, a non-renewable, you know, wind and solar project, 
you’re not gonna see the whole payment of the purchase price or the 
development fee paid up front.  You’re usually gonna have one upfront 
payment and then you will typically have deferred payments that are paid and 
tied to the achievement of specific project milestones as the project 
progresses.  Uh, some of those project milestones could be project permitting.  
If you are truly shovel-ready, that may not be necessary and you may then just 
have a payment tied to the issuance of the notice to proceed, achievement of 
the commercial operation date or mechanical completion in a solar deal.  Um, 
the, the developer is gonna always want to be getting its development costs 
paid upfront so there’s usually the purchase price is the first component of the 
development costs which are the out-of-pocket costs that the developer has 
invested to get the project up to its current point and then the development fee 
is the ultimately the, the tot—the rest of the value of the project based on what 
it’s value is gonna be when it’s actually operational.  Um, now obviously, the, 
the developer is gonna be pushing to get as much upfront as possible, uh, and 
to limit the deferrals and then to also to limit the timeframe as to which those 
payments are deferred and the buyer is gonna want to defer as much payment 
in order to tie it to a particular risk that they’re assuming based on the 
likelihood that that project is gonna actually hit the COD, the commercial 
operation state.  Uh, one comment I’ll make is that right now you’ve got a very 
hot market for, for these type of projects so as a developer there’s a little bit 
more leverage here, um, to try to get as much upfront as possible.  Uh, you’ve 
got, like I said, lots of people out there looking for these type of projects.  They 
know that the incentive tax credits are gonna be set aside and phased out over 
the next several years so you’ve got a built-in timeframe.  Um, and then you 
also have, um, a lot, a lot of individuals who have safe-harbor to rent so you’re 
looking for good projects.  So like I said, it’s a very hot market and so 
developers have a little bit of leverage here to try to get as much, you know, 
payment upfront.  All right, and Steve, I would ask, you know, I think even with 
the market cooled and as, you know, as markets always go up and down, 
you’re still gonna typically see in most of these payment structures that the out-
of-pocket costs are gonna be paid upfront with the development fee then 
deferred.  Wouldn’t you agree? 

Steve Carman Uh, I would agree with that.  There are some immutable components of an 
M&A transaction and, uh, cost allocation is one of them. 

Tori Fitz One other comment to make on this is that the payment price structure and the 
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deferrals is gonna have a direct impact on some of your post-closing issues 
and the risk allocations.  For instance, and, uh, when you’ve got a purchase 
price or a development fee that’s tiered out over several, several months as the 
project progresses, um, you’re gonna—you know, seller’s gonna want to make 
sure they get development updates, um, because it’s out of their control and 
we’ll touch on those in a little bit. 

You could also have several times in conn—in these type of deals, you can 
have purchase price adjustments.  Um, it, you know, it’s basically, that could be 
development, you know, that development costs will typically be paid upfront.  
The development fee may be something that’s based on a development budget 
and you could have potentially upward or downward adjustments based on the 
actual development fee and how it varies from those, from that development, 
um, budget.  Um, again, a little bit, that, that’s a lot out of the seller’s control or 
the developer’s control but you can work in mechanisms for that.  Um, on 
projects that are not truly shovel-ready, um, you know, in a truly shovel-ready 
project, you’re gonna be read—like I mentioned you’re gonna be ready to issue 
a notice to proceed and you’re gonna have most of the development siting 
work all, all done, all completed.  It’s gonna be locked in so you may or may not 
have any kind of concerns as a, as a sponsor as to what the actual, um, output 
of the project will be.  Um, if you’re a little bit earlier on in this stage, you can 
have, you can have purchase prices tied to the actual output of the project and 
essentially you’ll have a price per megawatt of capacity that actually achieves 
commercial operations and goes live, um, and if it, eh, a lot of times you’ll have 
a ceiling but you may not have a floor so that could be a download adjustment. 
 For later stage development are more likely just operational projects which is 
obviously not our hypothetical scenario.  You can have a working capital 
purchase price adjustment which is a typical M&A purchase price adjustment 
mechanism.  The key takeaway on purchase price adjustments is to basically 
make any type of purchase price deferral payments, any type of adjustments – 
make them be as objectively determinable as possible and often times it is best 
to include an illustrative calculation so there’s really no ambiguity in the 
purchase price calculation, whether it be the second set of deferred payment or 
if there is some type of adjustment mechanism.   

Post-closing purchase price issues are one of the leading sources for dispute 
post-closing in a M&A deal and so you want to be objective as possible to 
avoid those and you want to ensure that you’ve got a dispute resolution built 
into the purchase and sale agreement and that dispute resolution mechanism 
should provide for clear and final resolution and it should be provided in a 
relatively expeditious manner.  You’re not – as Steve mentioned earlier, you 
want to keep both as a buyer and as a seller on kind of the potential financing 
structures that are going to be playing into this transaction over the life of the 
project.  Tax equity financing, if they see ambiguous or potential purchase price 
disputes, they’re going to be leery and they’re most definitely not going to want 
to close on a project that’s got a pending purchase price dispute and I believe 
some of our prior presenters you know mentioned that in one of their 
presentations but you want to make sure you’re able to resolve that dispute 
very quickly so you don’t unnecessarily delay any kind of post – you know later 
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financing and either lose that financing or lose any good market terms that 
have been negotiated. 

One other comment on the payment consideration, as the seller obviously – 
developer – you’re not getting your purchase price all upfront so you need to 
make sure you’ve got some consideration for you know how are you going to 
protect your payments.  A lot of times in these types of deals you’ll see parent 
guaranties.  Will be there interest on those payments if they’re missed or if you 
go beyond the kind of payment time deadline and then sometimes you can also 
see developers take a security interest in the project afterwards in order to 
guaranty that their payment’s there.  Adjustment procedures, this is more 
typical for a working capital purchase price adjustment. 

Next as reps and warranties, this is not unique, this is every M&A deal is going 
to have a heavily negotiated reps and warranties section.  Again it’s a 
continuation of the allocation of risk between the two parties.  In this situation 
typically it’s the seller that’s going to be the most appropriate party to bear the 
risk, that your basic issues associated with reps and warranties, the buyer is 
going to always want broad representations – situation with limited qualifiers – 
limited materiality and knowledge qualifiers with unlimited lookbacks and the 
seller is going to – wants the opposite, narrow and specific representations, 
lots of materiality, knowledge qualifiers, the limited lookback period. 

When you’re dealing with the project develop or development stage company, 
the lookback period is not as much of an issue as in a typical deal where 
you’ve got an operating business because most of the time this is a newly 
formed company so most of your reps go back to since the date of formation of 
the company because that’s the point in time that the company started 
development of the project.  The only caveat I’ll make to that is to keep in mind 
as the developer, if you are not the initial developer, if you acquired the project 
from somebody else or if  you acquired key components of a project from 
somebody else, you need to spend more time focusing on that lookback and 
make sure that you’ve done your diligence when you acquired the project or 
those particular components to insure that you can stand behind the reps for 
the period of time and for the scope you’re putting in the purchase and sale 
agreement. 

Reps and warranties in a renewable energy project M&A transaction, a lot of 
them are very – you know the standard reps and warranties, authority, 
enforceability – you don’t – employees at this stage so you don’t have.  The 
key ones that are usually focused on the most in these types of transactions 
really deal with the items that are necessary to basically conduct, construct and 
operate the project as it’s been represented or if there’s a project plan as it’s 
set forth in a project plan.  The permits in the real property ownership rights, 
those are the key ones.  A buyer that is sponsoring in this situation, they’re 
going to want to have a rep that says basically that as a developer have 
acquired all of the permits and all of the property rights that are sufficient to 
construct and conduct the project as it’s been presented.  Again this goes – 
tied back into the actual shovel status of a project.  If you don’t have all the 
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permits, you can’t make that rep and you’ll typically schedule those – here’s the 
permits we have, here’s the ones that may be still in the application process, 
here’s ones that we haven’t started and if you are not able to make that rep 
and that you have all the permits and you’ve represented that it’s a shovel 
ready project, that could ultimately if it comes as a surprise and it hasn’t been 
communicated to the other side, that can tie into the value of the project and – 
go back and read the purchase price calculation and the payment terms.  
Again that reinforces – just communicate very accurately from the very 
beginning what the status of the project is.  Same thing with the real property 
rights.  Sponsors are also going to be looking because they’re obviously 
looking to finance if they’ve got a construction lender that they have to deal 
with and they also have tax equity investors they are going to have to negotiate 
with.  The tax equity investors are going to be really focused on making sure 
that the project is going to – that they’re going to be eligible to receive the PTC 
and the ITC tax credits and any other incentives that may be built in.  So you’ll 
have reps and warranties that basically nothing has – you know nothing is in 
place in service or no construction has started.  If it’s a little bit further down in 
the development stage, specific representations as to when the construction 
did start, what year and then a lot of this will also include – and it’s listed a little 
bit further down, development cost support.  You’ll see sometimes reps and 
warranties that include – you know that you’ve accurately given them all 
support for your development costs, construction costs, all of that is building 
onto representations and negotiations that the sponsor is going to have to 
make with its tax equity financer. 

On the sponsor side you’re going to have pretty limited reps and warranties on 
the sponsor side.  You’ll have standard reps and warranties just like on the 
developer – sell side.  From the seller’s side you’re going to want to make sure 
that your sponsor is giving you sufficiency upon reps just to ensure that they 
actually will have the funds available to make the upfront payment when you 
sign or close and then make all the deferred payments going forward; that’s a 
pretty limited section. 

Once you’ve got through the reps and warranties, you are also going to 
address – need to address the pre-closing and post-closing covenants.  
Because of the deferred payment structure, there’s going to be some key 
covenants in the pre-closing covenants if you do not find sign and close at the 
same time.  If it’s really a shovel ready project, you most likely will do a 
simultaneous sign and close.  You’ll still have deferred payments but you may 
not have that gap between signing the purchase agreement and signing – you 
know and closing.  If you do, you’ll have some pre-closing covenants and these 
are really designed to protect principally the sponsor – the buyer to ensure that 
the project continues to progress, to make sure that the developer does not do 
anything to jeopardize the eligibility of the tax credits to ensure that they’re 
continuing to work through any kind of regulatory approvals that need to be 
obtained and then also to make sure that the sponsor has the ability to access 
the property, access record in order to conduct inspections, environmental 
surveys or any other diligence that they need to continue to make up to closing.
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On the post-closing covenants this shifts a little bit more to principally protect 
the seller; not exclusively but principally in these types of transactions you’re 
looking at covenants that are going to protect the developer in this case.  For 
instance with the deferred payment structure, the buyer/the sponsor is going to 
want to ensure that they have the ability to control project development post-
closing.  They want to be able to make the decisions, they want to make – you 
drive the projects forward.  However from the developer’s side, their payments 
are tied directly to the continuation and the progress of that project.  So you 
want to clearly identify who has responsibility for it.  It will typically say that the 
buyer – the sponsor has responsibility but then the seller – the developer is 
going to want to ensure that they’re getting specific projects development 
progress reports so that they can be aware of are they staying on schedule, 
are there issues that are coming up, are there issues that are going to impact 
my ability to get those deferred payments.  And a lot of times you’ll have built in 
payment deadlines and so if it goes off schedule and if it doesn’t hit that 
deadline, you could negotiate what happens in that instance if you miss the 
project permitting deadline, if you miss a notice to proceed deadline, what 
happens, is there any flexibility, doesn’t it shift, do the parties negotiate a 
penalty, increased interest or a lot of times you will see is that if there is a 
missed payment or sometimes a developer as I mentioned – I’m sorry the 
sponsor who you know is developing the project and they have full control, they 
may decide they don’t want to proceed and so they’ll notice – you know do a 
notice of discontinuance.  What happens in those instances is that you’ll have 
covenants that allow the seller – the developer to basically repurchase the 
project and this is where you can have a lot of negotiations as to what is the 
price that triggers – if one of those triggers occurs.  A lot of times it’s simply the 
amount of the consideration that’s actually been paid to the developer at that 
stage but it could take lots of different variations. 

One last comment on the covenants, obviously so much of this is tied really to 
the deferred payment structure and that is you know as the developer is losing 
control of their ability to drive the project forward and still have a significant 
portion and a lot of times of the development fee still outstanding and still 
payable, you’ll want to incorporate into your covenant transfer prohibitions on 
the project so that the sponsor can’t immediately turn around and flip it to 
somebody that may be less creditworthy because then you’re putting it out of 
control of the developer, they haven’t been able to negotiate with that 
individual; they’ll be certain exceptions but that’s something you typically 
include – a project transfer prohibition either in the agreement or in a separate 
agreement until the final payment date. 

Next with closing conditions, again this comes into play if you don’t do a 
simultaneous sign and close and the level of the closing conditions will depend 
again on how – how shovel ready the project is.  The seller’s objectives – 
developer is going to always want minimal condition, they want to get their 
money as fast as they can and to limit those conditions to ones that are truly 
within the developer’s control.  The sponsor in this situation is going to want to 
make sure, I mean their overarching goal always to ensure that they’re actually 
being delivered a project that’s in the current status that they believe they 
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basically base the value of the development fee on and they want to prevent an 
obligation to close until all regulatory consents and approvals have been 
obtained.  Some of your typical closing conditions in these types of 
transactions will be if you’re not, as I mentioned before in the permitting side, if 
you don’t have all of the required permits or if there’s like some set that the 
sponsor – determines are very critical, sometimes you can condition the 
closing until you’ve actually achieved – received those permits.  Not all the 
time, sometimes they’ll be some that the sponsor is willing to accept a risk on, 
either let them finish out their application phase or just take them on entirely.  

Third party consents and regulatory approvals, comments on that to build on 
some of our prior presentations, as you are negotiating the land use rights or 
any of the other key contracts, you typically should be you know as part of your 
process as well as organizing the data site, making kind of a comprehensive 
list of where do you need consents because that’s obviously something you’re 
going to have to schedule, you’re going to have to be required to get those 
consents or if you’ve built in to the land rights, the leases, easements, those 
types of things basically a pre-approval of the transfer in a particular scenario.  
You can often see a closing condition upon achieving binding quotes from key 
service providers or key contracts.  Again whether that’s a condition depends 
again on the status of the project at the time of negotiation.  You may want to – 
the sponsor may want a condition on it until they get – until they have a power 
purchase agreement in place or a term supply agreement, an operating and 
maintenance agreement or the EPC contract.  These are other standards – you 
know typical ones, you have performance of covenants, no legal proceedings 
or government orders, delivery of ancillary agreements and no material 
adverse effect.  Again those are typically the – you know pretty typical M&A 
transaction, closing conditions.  One that less common but I have seen and 
from a developer’s side who is selling the project generally want to resist but 
sometimes you know knowing that there’s going to be tax equity financing 
involved, you can have sponsors require that basically the project be – you 
know that the closing be conditioned upon acquisition of a commitment for 
some level of tax equity investment.  From a developer – on the sell side that 
creates a lot of risk for you to assume because you don’t know how actively 
they’re going to be pursuing that and you generally would try to resist that. 

Last thing I want to mention is the indemnification – indemnification is the post-
closing remedy that’s built into the purchase and sale agreement to address 
breaches of (inaudible), warranties of the parties, breach of covenants, losses 
from excluded assets or liabilities or sometimes specified items that are 
discovered in diligence, you can have specific issues – indemnity issues 
associated with that.  Now in a typical M&A transaction a lot of times you will 
have an escrow account or holdback, that’s less common in these types of 
transaction because you’ve already got a deferred payment structure so you 
usually don’t have that on top of that unless you’re further along in the 
development project or it’s an operational project. 

Oops, there’s a little delay here.  Not unlike a regular M&A deal, you’re going to 
have survival periods for standard reps and warranties, they generally range 
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between 12 and 24 months with fundamental representations surviving 
indefinitely or for the statute of limitations plus 60.  You can also have subset 
or designated or specified reps and warranties but a particular sponsor might 
have some concern with and so we want to have those survive somewhere 
within a range between the standard 12 and 24 months or the statute of 
limitations.  I’ve also seen lots of variations where you’ve got you know some 
reps and warranties survive for a period of time following commercial operation 
date.  And sponsors you know view in that – from that prospective is that most 
of the issues should be resolved by then as long as you’ve hit the commercial 
operation date. 

Last thing on the indemnifications is that you’re going to have the typical 
purchase and sale limitations, these are primarily to protect the developer who 
is selling in this instance, (inaudible) and deductibles, liability caps, materiality 
scrapes.  The one thing I want to highlight on the indemnification is that unlike 
the market term for a non-development project transaction, usually a liability 
cap in those type of transaction ranges between 10 to 20 percent of the total 
transaction value or the purchase price.  It’s slightly different in a wind and 
solar transaction.  It’s much more common to have that be a higher cap and 
right now we’re seeing around 50 percent of the purchase price.  The nuance 
is there – become you know, what is the purchase price or the development 
fee that actually is used to calculate that liability cap.  As a developer and right 
now with the leverage of the developer, you want to tie that to the amount 
that’s actually been paid so you will have for a period of time a shifting scale of 
where your liability is increasing the more the amounts – you know the more 
the payment – those payments come in.  But again it is higher than a typical 
M&A deal and I think ranging around 50 percent.   

That’s pretty much it on just a key negotiated terms.  I know there’s a lot there 
and you could actually spend you know probably an hour on each one of those 
so it’s kind of a thousand – hundred thousand foot view and they’re not the only 
issues, they’re other issues that can come up like novel issues that are – you 
know unique issues for project development which I will let Steve address now.

Steve Carman Thank you Tori, I appreciate it.  One of the – so I’m just going to deal with a 
small handful of novel issues, then I’m going to talk a little bit about legal 
project management and its impact on cost savings and then to the extent we 
have any questions at the end, happy to respond to questions that folks might 
have. 

One of the novel issues that is – that comes up and not in an incredibly 
irregular basis is circumstance in which you have multi-phase projects.  So a 
developer has a large – has leases for a large tract rich resource and is 
interested in developing – having that resource segmented into different 
projects and selling projects separately and that gives rise to a number of 
issues that need to be thought through and it is important for the developer to 
start thinking about those issues the minute they suspect – they may at some 
point want to have a multiphase project and certainly important as you are 
approached by every conversation with the purchaser slash sponsor of 
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Project A.  So I’ll describe the scenario with two projects, A and B side by side. 
 A being developed a little bit ahead of B and so A to be sold to project sponsor 
ahead of project B and likely be developed ahead of Project B.  One of the 
issues that you need to think about early and with some degree of rigor is 
whether there is going to be a shared point of interconnection to the 
transmission system and where will that interconnection point be, will there be 
separate interconnection agreements.  It is – in the context of cost savings 
from the sponsor’s perceptive to the extent that you have a dual system that 
goes to the consolidated system and that consolidation occurs closer to the 
two projects – further from the point of interconnection, you’re going to have 
less overlapping costs.  You will have eliminated some duplication.  Similarly if 
the point of interconnection is moved closer to the transmission system, the 
developer slash sponsor slash sponsors, if sponsor for projects A and B are 
different, are going to have more significant individual costs for each project.  
So there’s an opportunity to say by having a shared interconnection concept 
and that is it’s not uncommon when that opportunity arises to handle it by use 
of a shared facilities agreement, so the two projects and I’ll talk about the 
projects and keep the players out of it but the two projects separately work to 
develop a common point of interconnect and have that point of interconnect 
then move – generated electricity to the transmission system.  Again the closer 
you get it to the two projects, that point of commonalty to the two projects, the 
more money you save and when you have a shared facilities agreement, you 
go through the process of identifying where that facility is going to be located.  
You start to think through the issues of the construction standards and the 
sizing for that interconnection facility, how it is to be owned and so on.  All of 
which are very important and I want to highlight a point that we shouldn’t lose 
sight of – in the context of being cost effective here, don’t lose sight of the fact 
that there is an important third party in this conversation and that third party is 
the transmission system operator.  So I would encourage developer slash 
sponsor slash sponsors to get in front of that transmission system operator 
early and often, talk about the anticipated plan for interconnection and as your 
conversation between developer slash sponsor/sponsors changes, make sure 
the transmission system operator is kept abreast of changes and is 
comfortable with them.  Different locations – ERCOT has its standard 
interconnection agreement and you need to make sure when you enter into 
that – when Project A presumes to be ahead of project B, proposes to enter 
into an interconnection agreement, you want to make sure that interconnection 
agreement contemplates the anticipated terms of the use of the shared facility 
pursuant to the shared facility agreement with the ultimate owner of project B.  
So thinking ahead and being inter – being aggressive about involving the 
transmission system operator in the process is a good thing there and we 
strongly recommend that.   

Other aspects of multi-phase projects that you need to stop and think about 
and there are a series of issues that you know questions that could be asked 
here that falls generally into the category of how much is that going to cost, 
how is the cost going to be shared, what is the standard for construction and 
post-construction – who’s going to manage that shared facility arrangement 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 12 of 15 KCP-8295490-1 

Speaker  

and those are issues again that get addressed in a shared facilities agreement. 
 By the way you can manage your way through this shared – or this multi-
phase project concept without a shared facilities agreement.  There are ways 
to do that but certainly the most common is to use the shared facilities 
agreement and that agreement addresses management and who’s going to 
have responsibility for management.  It addresses the timing issues so in my 
scenario Project A is being developed ahead of project B so the shared 
facilities will be constructed and the expense for that incurred by the sponsor 
owning Project A, presumably and the developer may not share in the costs for 
– that would be attributable to Project B unless and until the owner of Project B 
developer slash sponsor is prepared to connect to that shared facilities 
agreement at which point they would typically share costs based on a pro rata 
calculation taking into account the amount of energy that is being transmitted 
into the system.  So a number of issues come up, thinking ahead getting the 
third parties involved early on, all good ideas when you have a multi-phase 
project. 

Next topic I want to talk about is the commencement of construction concept 
and I’m going to talk about two different categories of issues here.  So think 
about laws that contemplate change and then think about relevant laws that 
themselves may change.  And in the context of the first which is laws that 
contemplate change, we all know that the PTC stepdown has started so safe 
harboring is critical and I know that all of you know that because we 
understand that before the end of 2016 the number of turbines safe harbored 
was enough to construct over 30,000 megawatts of projects.  Now everybody 
is tuned into the fact that the PTC stepdown is real and needs to be dealt with. 
 And it highlights the importance of some concepts relevant to the PTCs, 
including the notion of continuous construction, continuous effort, the four year 
construction completion safe harbor and while I’m not a tax lawyer, the 
stepdown raises some novel issues that we can stop and talk about.  For 
example when did construction commence, right.  That is an issue that we in 
the industry are accustomed to thinking about and it is however particularly 
acute now because we know that if you don’t have the benefit of having 
construction commenced prior to December 31, 2016, your PTCs will be 
subject to a stepdown and we want to make sure that appropriate actions have 
been taken to safe harbor.  That’s an important setback to the reps and 
warranties that Tori addressed earlier.  It’s an important issue to focus on and 
frankly one that ought to be a fairly high priority to the extent that there is any 
uncertainty whatsoever.  And it is certainly appropriate to the extent that there 
is uncertainty if your sponsor and you’re not sure that – if your sponsor and the 
developer from whom you’re buying a project itself bought the project from an 
early stage developer, it’s not inappropriate to go back to the prior – have the 
developer go back to the prior early stage developer and get representations 
on which you can – and rely, get certificates on which you can rely because 
this issue is critical, will continue to be critical and will become more critical as 
time goes on.   

And back to a point I made earlier, think about what your tax equity investors 
may expect as we get into the – further into the stepdown process.  It’s going to 
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be increasingly important for those tax equity investors to know exactly what 
they’re getting and to have absolute confidence that they’re getting what they 
think they are getting.  And everything that a sponsor can do now to provide 
that elbow room, make sure that they have everything that they – a tax equity 
investor might want by way of comfort, you certainly would be well served to 
think about and to get at this point in the process. 

I just want to make one note while developers can take steps to safe harbor 
and in fact may have, they may also have taken steps previously to safe harbor 
and then not have continuous construction and in those circumstances and in 
others, it may be appropriate to exclude certain leases that on which 
construction was begun previously but has not been continuous.  Exclude that 
leased property that was the subject of the prior safe harbor so as to avoid 
spoiling the safe harbor claim and the anticipated construction timeline for the 
project going forward.  Again just an issue to be aware of, think about and 
becoming increasingly important. 

Again related to taxes and while again I’m not a tax lawyer, these issues are 
critical to our industry and critical to our making sure people are getting what 
they think they’re getting.  In the category of relevant laws that may change, 
certainly a lower income tax rate has been much discussed in Congress and 
would have an impact on project value going forward.  We haven’t seen yet 
significant impact on market pricing; perhaps a commentary on people 
expectation for a meaningful change in rate but please be aware that – that 
opportunity for conversation is a distinct possibility as time rolls forward, 
particularly as we get closer to the circumstance in which there is actually a 
change in the income tax rates. 

Alright just continuing down here with some additional issues that are tax 
related and are relevant to what we are all focused on, you know the 
importance of getting and placing a project in service within the four year safe 
harbor is particularly critical with the stepdown.  Now I want to make a note, 
people think of December 31, 2020 as the magic date by which construction 
may be complete, that’s not quite technically correct.  Actually it is four years 
from the date construction commenced.  So if you took your safe harbor action 
in January of 2016, you shouldn’t assume that 12/31/2020 gets you where you 
need to be, so be mindful of that. 

And then an issue that because of the importance of timing now, an issue that 
people need to stop and think about is well what is the impact – what should be 
the impact on the developer of a tardy service date and instinctively you might 
say well developer sold project to sponsor, sponsor undertook the 
responsibility to oversee construction, assumes that the EPC and developer 
should bear no risk.  Well let’s go to the next bullet point here – think about 
what if the developer made an inaccurate representation or breached a 
covenants that caused a delay, you may come to a different conclusion and I 
just want to make sure that as we are – as we in the industry are thinking about 
this issue and the risks, we are taking into account all the risks and all the 
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potential consequences that are related to that risk. 

Alright last topic I want to visit about and I will do this briefly as we are running 
low on time and I see we have a question or two, you know we at Husch 
Blackwell have had clients talk to us about fixed fee work on projects and we 
have invested time and energy in the discipline of legal project management.  
And so I want to share with all of you a little bit about that because it is clearly 
relevant to the effort being made at our end and in the industry to trim costs.  
So we have developed quite a store of knowledge now about project costing 
and as we look at the exercise of legal project management, it emphasizes for 
us the importance of defining the work that we’re being asked to do as 
opposed to other consultants or experts in the field and making sure that we 
are very disciplined as to how we do a particular task, who does that task, 
making sure that we are having the most cost effective resource work on 
particular tasks.  It is important as a part of this exercise that we effectively 
scope the project.  We know for example when a client sponsor comes to us 
and asks us to represent them in an acquisition from a developer and they say 
the project is shovel ready, well what does that mean in this context.  One 
person’s definition of shovel ready may not fit another’s and as we scope and 
prepare budgets for our work, it’s important for us to have just like it is for the 
sponsor, to have a crisp understanding of just exactly where a project is in the 
sequence of development.  I talked very early on in this conversation about the 
importance of communication and what we learned is it’s very productive to set 
up an organized and regular method of communicating with all parties in a 
transaction whether the folks involved are consultants, developers, sponsor, 
counsel, accountant, you name it.  It is very helpful to have discipline for the 
communication process and to make sure that everybody is committed to that. 
 Allocation of work is again from our perspective, making sure that the right 
people are working on issues and it is important for us to stop, look and listen 
after a project is complete and say okay how did we do and what can we do 
better to be more effective. 

Alright I’m going to stop there, we are at the point where we have a couple of 
questions.  Tori have you had a chance – these questions came in while I was 
speaking, so have you had a chance to look at these? 

Tori Fitz Yes we – there’s actually only one question.  The one question is has it 
become market to provide a PTC qualification rep in M&A transitions?  Right 
now and Steve jump in here, my comment to that would be you know right now 
your typically seeing negative reps basically – either construction has not 
started or it’s not been placed in service.  That may or may not – as we 
continue to get closer to the phase out, that may become more market and you 
may shift to seeing more aggressive PTC qualification reps in M&A 
transactions because obviously there’s going to be a much greater heightened 
sensitivity to it as you’re going closer to the phase out.  Steve any thoughts to 
add? 

Steve Carman No I think that’s right.  We have started including in some of our agreements 
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some of the underlying factual representations that lead towards the ability to 
draw conclusion about PTC qualifications, so that is certainly a step towards 
the process.  I think it’s probably unfair to expect a developer to reach the 
ultimate conclusion but to give you the facts and the information you need – to 
make reps about the facts.  To help support a conclusion and to create a cause 
of action in the event that a rep proves to be inaccurate.  The only other point 
I’ll make here before wrapping up is we had talked earlier about title insurance 
and I just want to make sure that everybody understands that a title insurance 
policy on real property rights at closing, is not particularly common, it all 
depends on the jurisdiction you’re in and it depends on the nature of the 
property rights involved.  Certainly down here in Texas you see less of that for 
a number of different reasons but you should be asking counsel what is 
appropriate and what is common for the location of your project. 

Alright with that let me – thank you all for joining us for our program today.  We 
hope the information provided was helpful for you and your organization.  If you 
have not done so already, please click on the survey icon at the bottom of the 
screen to complete our short survey.  Your feedback assists us in providing 
quality future programs.  As a reminder the program has been approved for 
California, Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, Texas and 
Wisconsin CLE credit and recording of this webcast will be available tomorrow 
for you to watch and share.  Once again you also have access to prior 
programs in this series and there are two more yet to come.  So this concludes 
our webinar.  Thank you for your attention and we appreciate the opportunity.
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